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Freedom of Expression vs. Right of Publicity :
Searching for the Architecture of Information Law
(Comparative Law PART2: Germany and France)

MATSUMOTO Shunsuke

In expanding Digital-Networking environment, the need to protect Personal Identity
such as personal image becomes greater.

On the other hand, Freedom of expression is necessary for self-governing and self-
expression in Civil Society. And Personal Identity such as personal image is necessary for
Freedom of Expression as a material.

Therefore when we think the legal protection of personal image, we must think the
balance between the right of personal image and Freedom of expression.

Furthermore, in Japanese Law, there are two tidal streams of Legal Theory. The one is
so-called European Continental Approach and another is so-called Anglo-American Approach.

Japanese Civil Code has been based upon the former since Meiji Era. On the other hand,
Japanese Constitution has been based upon the latter since the end of World War 1I . Consequently
Japanese legal system is a mixture of the two tidal streams.

In Japanese court decisions, the right of personal image has been protected in two ways.
The private and non-proprietary aspect of it is protected by moral right based upon the
former, or right of privacy based upon the latter. On the other hand, the proprietary aspect of
it is protected by right of publicity based upon the latter.

So if we want to understand the right of personal image in Japan coherently, we must
review the origin and development of the right from comparative perspective.

Therefore on PART 1 in this research, I review the origin and development of the right
in Germany and France, for some suggestion to the coherent understanding of Japanese Law.
This challenge will also lead to the quest of the architecture of Information Law.

Keywords : Freedom of Expression, Right of Publicity, the Architecture of Information Law,
criteria for balancing, coherent understanding of Japanese Law
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